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1. L a t e r - f i l e d  mater ia ls ,  f i l e d  a f t e r  a t i m e l y  
i n i t i a l  p r o t e s t ,  are  f o r  c o n s i d e r a t i o n  where 
t h e  ma te r i a l s  ra i se  n o  new g r o u n d s  o f  
p ro t e s t ,  b u t  m e r e l y  p r o v i d e  a d d i t i o n a l  l e g a l  
a r g u m e n t s  i n  s u p p o r t  of i n i t i a l  protest .  

2. Where s o l i c i t a t i o n  c o n t a i n e d  e x p e r i e n c e  re- 
q u i r e m e n t  which  c o n s t i t u t e d  a d e f i n i t i v e  
r e s p o n s i b i l i t y  c r i t e r i o n  and  t h e  r e c o r d  shows 
t h e  c o n t r a c t i n g  o f f i c e r  c o n s i d e r e d  e v i d e n c e  
s u b m i t t e d  by b i d d e r  and ay;piied c r i t e r i o n ,  
p ro tes t  a g a i n s t  a f f i r m a t i v e  r e s p o n s i b i l i t y  
d e t e r m i n a t i o n  is d e n i e d .  S u f f i c i e n c y  of 
e v i d e n c e  is n a t t e r  for c o n t r a c t i n g  o f f i c e r ' s  
s u b j e c t i v e  j c d q n e n t  which  GAO does n o t  
r e v  i e w 

American S t e r i l i z e r  Company (AMSCO)  p ro t e s t s  t h e  award 
o f  a c o n t r a c t  to E n v i r o n m e n t a l  T e c h t r o n i c s  C o r p o r a t i o n  ( E T C )  
by t h e  Depar tmen t  of t h e  Army ( A r m y )  u n d e r  s o l i c i t a t i o n  
(IFB) DAMD17-82-5-0013 to p r o v i d e  and i n s t a l i  l a b o r a t o r y  
ster i 1 i z e r s  . 

One s p e c i f i c a t i o n  of t h e  IF3 r e q u i r e d  t h a t :  

"4. The m a n u f a c u t u r e r  m u s t  have  e x p e r i -  
e n c e  i n  t h e  m a n u f a c t u r e  of t h i s  t y p e  o f  
s t e r i l i z e r  and n u s t  f u r n i s h  a l i s t  of 
t h r e e  l o c a t i o n s  o f  i n s t a l l a t i o n s  of t h e  
b i a h a z a r d o u s  f a c i l i t y  u s i n g  t h e  equip- 
men t . '' 
AMSCO c o n t e n d s  t h a t  e i t h e r  ETC's b i d  was n o n r e s p o n s i v e  

i n  t h a t  i t s  b i d  f a i l e d  t o  l i s t  t h r e e  o i o h a z a r d o u s  f a c i i i -  
t i e s  u s i n g  i t s  equipment or  that ETC f a i l e d  t o  meet a 
d e f i n i t i v e  r e s p o n s i b i l i t y  cri teriori  ny n o t  a f f i r m a t i v e l y  
d e m o n s t r a t i n g  t h a t  i t  had placed i ts  e q u i p m e n t  i n  t h r e e  
b i o h a z a r d o u s  f a c i l i t i e s .  
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The Army c o n t e n d s  t h a t ,  w h i l e  AMSCO's  i n i t i a l  p ro tes t  
w a s  t i m e l y ,  AMSCO's l a t e r - f i l e d  ma te r i a l s  ra i sed  new g r o u n d s  
of p ro te s t  and were t h u s  u n t i m e l y .  The Army a l so  c o n t e n d s  
t h a t  t h e  i s sue  o f  E T C ' s  c o m p l i a n c e  w i t h  t h e  s p e c i f i c a t i o n s  
re la tes  t o  E T C ' S  p e r f o r m a n c e  c a p a b i l i t y  a n d ,  t h u s ,  is a 
matter o f  r e s p o n s i b i l i t y .  The Army f u r t h e r  a r g u e s  t h a t  t h e  
r e q u i r e m e n t  i n  q u e s t i o n  i s  n o t  a d e f i n i t i v e  r e s p o n s i b i l i t y  
c r i t e r i o n ,  b u t  i f  w e  f i n d  i t  to  be s u c h ,  t h e n  ETC h a s  
s a t i s f i e d  t h e  r e q u i r e m e n t .  W e  f i n d  t h e  p ro t e s t  t i m e l y  b u t  
w i t h o u t  m e r i t  and deny  it. 

ETC's b i d  i n c l u d e d  a l i s t  o f  o n l y  t w o  l o c a t i o n s  o f  
b i o h a z a r d o u s  f a c i l i t i e s  u s i n g  i t s  e q u i p m e n t .  Dur ing  t h e  
preaward s u r v e y ,  t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t  t h e  
t w o  f a c i l i t i e s  ETC had l i s t e d  were n o t  b i o h a z a r d o u s .  She  
t h e n  c o n t a c t e d  ETC,  w h i c h  gave  h e r  t h ree  o t h e r  r e f e r e n c e s  to  
c h e c k  f o r  c o m p l i a n c e  w i t h  t h e  r e q u i r e m e n t .  The c o n t r a c t i n g  
o f f i c e r  c o n s i d e r e d  t h e s e  three r e f e r e n c e s  and found them 
s a t i s f a c t o r y .  She s u b s e q u e n t l y  e x e c u t e d  a d e t e r m i n a t i o n  of 
r e s p o n s i b i l i t y  i n  E T C ' s  f a v o r .  

AMSCO c o n t e n d s  t h a t  t h e  r e q u i r e m e n t  goes to t h e  h i s t o r y  
of a p a r t i c l u l a r  p roduc t  a s  opposed  to t h e  e x p e r i e n c e  of t h e  
b i d d e r  a n d ,  as  s u c h ,  i s  a matter o f  r e s p o n s i v e n e s s .  I t  
claims ETC was n o n r e s p o n s i v e  i n  f a i l i n g  to  l i s t  three b i o -  
h a z a r d o u s  f a c i l i t i e s  u s i n g  i t s  e q u i p m e n t .  A l t e r n a t i v e l y ,  
AMSCO a rgues  t h a t  t h e  r e q u i r e m e n t  is  a d e f i n i t i v e  r e s p o n s i -  
b i l i t y  c r i t e r i o n  i n  t h a t  it is a s p e c i f i c  and o b j e c t i v e  
e x p e r i e n c e  r e q u i r e m e n t  t h a t  ETC h a s  f a i l e d  to  f u l f u l l .  
AMSCO c o n t e n d s  t h a t  o n e  o f  t h e  t h r e e  f a c i l i t i e s  which  t h e  
c o n t r a c t i n g  o f f i c e r  c o n s i d e r e d  was n o t  b i o h a z a r d o u s  and 
t h a t ,  t h e r e f o r e ,  ETC f a i l e d  to  d e m o n s t r a t e  a f f i r m a t i v e l y  i ts 
r e s p o n s i b i l i t y .  

R e g a r d i n g  t h e  t i m e l i n e s s  o f  t h e  l a t e r - f i l e d  materials 
by AMSCO, w e  w i l l  g e n e r a l l y  c o n s i d e r  l a t e r - f i l e d  materials 
which  m e r e l y  p r o v i d e  s u p p o r t  f o r  a n  a l r e a d y  t i i n e l y  protest .  
Kappa S y s t e m s ,  I n c . ,  56 C o m p .  Gen. 675 ( 1 9 7 7 1 ,  77-1 CPD 
412. T h i s  r u l e  presumes a t i m e l y  i n i t i a l  p r o t e s t  t h a t  
m e r e l y  l a c k s  d e t a i l .  Kappa S y s t e m s ,  I n c . ,  above .  Here, 
AMSCO's i n i t i a l  p r o t e s t  s t a t ed  t h e  f a c t u a l  b a s i s  f o r  i t s  
p ro te s t ,  t h a t  is ,  t h a t  ETC had f a i l e d  to  comply w i t h  t h e  
above-noted  r e q u i r e m e n t  and AMSCO's i a t e r - f i l e d  ma te r i a l s  
m e r e l y  p r o v i d e d  a d d i t i o n a l  l e g a l  a r g u m e n t s  i n  s u p p o r t  o f  i ts  
i n i t i a l  p ro t e s t .  The l a t e r - f i l e d  mater ia ls  t h u s  r a i s e d  no  
new g r o u n d s  of p ro tes t  and a re  f o r  c o n s i d e r a t i o n  i n  support  
of t h e  i n i t i a l  p r o t e s t .  
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We r e c o g n i z e  a d i s t i n c t i o n  be tween  s o l i c i t a t i o n  
r e q u i r e m e n t s  r e l a t i n g  to  a b i d d e r ' s  c a p a b i l i t y  and  e x p e r i -  
e n c e  and  t h o s e  wh ich  are c o n c e r n e d  w i t h  t h e  h i s t o r y  of t h e  
p r o d u c t ' s  p e r f o r m a n c e  and  r e l i a b i l i t y .  
b i d d e r  i s  a matter o f  r e s p o n s i b i l i t y  and  t h e  p e r f o r m a n c e  
h i s t o r y  of a p r o d u c t  is  a matter of r e s p o n s i v e n e s s .  7 E.C. 
Campbell, I n c . ,  B-203581, October 9 ,  1 9 8 1 ,  81-2 C P D  295. 
Here, w e  f i n d  t h e  c l a u s e  r e l a t e s  to  t h e  e x p e r i e n c e  of t h e  
b i d d e r  and  i t s  p r io r  i n s t a l l a t i o n s ,  n o t  t h e  s u c c e s s f u l  p e r -  
fo rmance  o f  t h e  i t e m  a n d ,  t h e r e f o r e ,  a mat ter  o f  r e s p o n -  
s i b i l i t y .  

The e x p e r i e n c e  o f  a 

Whi l e  n o r m a l l y  w e  w i l l  n o t  r e v i e w  a n  a f f i r m a t i v e  
r e s p o n s i b i l i t y  d e t e r m i n a t i o n ,  w e  do so when t h e  protester 
shows f r a u d  o n  t h e  p a r t  o f  t h e  p r o c u r i n g  o f f i c i a l s  o r ,  a s  is 
a l l e g e d  i n  t h i s  p r o t e s t ,  t h e  s o l i c i t a t i o n  c o n t a i n s  d e f i n i -  
t i v e  r e s p o n s i b i l i t y  c r i t e r i a  which  a l l e g e d l y  have  b e e n  m i s -  
appl ied .  G a f f n y  P l u n b i n g  and  H e a t i n g  C o r p o r a t i o n ,  B-206006, 
J u n e  2 ,  1 9 8 2 ,  82-1 C P D  521. 

D e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  a re  s p e c i f i c  and  
o b j e c t i v e  s t a n d a r d s  e s t a b l i s h e d  by  a n  a g e n c y  f o r  a pa r t i c -  
u l a r  p r o c u r e m e n t  f o r  t h e  measu remen t  of a n  o f f e r o r ' s  a b i l i t y  
t o  perform t h e  c o n t r a c t .  These  spec ia l  s t a n d a r d s  o f  
r e s p o n s i b i l i t y  l i m i t  t h e  c l a s s  of o f f e r o r s  t o  t h o s e  m e e t i n g  
s p e c i f i e d  q u a l i t a t i v e  and q u a n t i t a t i v e  q u a l i f i c a t i o n s  
n e c e s s a r y  f o r  a d e q u a t e  c o n t r a c t  p e r f o r m a n c e ,  s u c h  as  
spec i f ic  e x p e r i e n c e  r e q u i r e m e n t s .  A . R .  & S. E n t e r p r i s e s ,  
- I n c . ,  B-201924, J u l y  7 ,  1 9 8 1 ,  81-2 CPD 1 4 .  W e  f i n d  t h i s  
r e q u i r e m e n t  c o n s t i t u t e s  a d e f i n i t i v e  r e s p o n s i b i l i t y  
c r i t e r i o n .  

However,  t h e  scope of o u r  r e v i e w  is l i m i t e d  to  
a s c e r t a i n i n g  w h e t h e r  e v i d e n c e  o f  c o m p l i a n c e  h a s  b e e n  
c o n s i d e r e d  b e c a u s e  t h e  s u f f i c i e n c y  of t h e  e v i d e n c e  is  a 
matter r e s e r v e d  to  t h e  s u b j e c t i v e  judgmen t  o f  t h e  c o n t r a c t -  
ing a g e n c y .  E.C.  Campbe l l ,  I n c . ,  B-204253, F e b r u a r y  2 ,  
1982 ,  82-1 C P D  76. Here, t h e  r e c o r d  i n d i c a t e s  t h a t  ETC 
p r o v i d e d  t h e  c o n t r a c t i n g  o f f i c e r  w i t h  f i v e  r e f e r e n c e s  to 
c h e c k  p r i o r  t o  award .  The c o n t r a c t i n g  o f f i c e r  s t a t e d  i n  
h e r  d e t e r m i n a t i o n  o f  r e s p o n s i b i l i t y  t h a t  s h e  had c h e c k e d  a l l  
f i v e  r e f e r e n c e s ,  found t h r e e  of them s a t i s f a c t o r y  a n d ,  t h u s ,  
found  ETC r e s p o n s i b l e .  T h e r e f o r e ,  w e  f i n d  t h a t  t h e  Arny d i d  
apply t h e  d e f i n i t i v e  c r i t e r i o n  o f  r e s p o n s i b i l i t y  a n d ,  w h i l e  
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AMSCO d i s p u t e s  w h e t h e r  some of the f a c i l i t i e s  are " b i o -  
h a z a r d o u s , "  t h i s  r e l a t e s  to  t.he s u f f i c i e n c y  or q u a l i t y  of 
t h e  e v i d e n c e ,  w h i c h ,  a s  n o t e d  a b o v e ,  is w i t h i n  t h e  
s u b j e c t i v e  judgmen t  of t h e  c o n t r a c t i n g  o f f i c e r .  

W e  deny t h e  protest. 

A c t i n g  G e n e r a l  C o u n s e l  
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